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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washi ngton, D.C.
on the 19th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation

Adm ni stration,

Conpl ai nant
SE- 12470
V.
BRUCE W MCGHEE

Respondent .

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
of Adm nistrative Law Judge Joyce Capps, rendered at the
concl usion of an evidentiary hearing on April 10, 1992.°
The | aw judge affirnmed an enmergency order of the
Adm ni strator revoking respondent's private pilot certificate
for several alleged violations of the Federal Aviation

Regul ations ("FAR " 14 C.F.R Parts 61 and 91).° Respondent

'An excerpt from the hearing transcript containing the
initial decision is attached.

’‘Respondent is alleged to have violated the follow ng

FAR secti ons:
5759
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has appeal ed, arguing that revocati on was an i nappropri ate
sanction in this instance. For the reasons di scussed bel ow,
we deny the appeal and adopt the findings of the |aw judge as
our own.
The Energency Order of Revocation, which served as the
conplaint in this proceeding, alleges, in pertinent part:

"1. You are the holder of Airnan Certificate No.
025204841, with Private Pilot privileges.

2. You do not, nor at any relevant tine did you, hold
a rotorcraft rating.

3. During the period fromapproximately April 11
1989, to July 2, 1991, you owned and operated a
Bel | Helicopter, Mdel 47G5A, civil registration
N1343X.
(..continued)

91.203(a)(2), for operating an aircraft wthout an
effective U.S. registration certificate issued to its owner;

91.313(a), for operating a restricted category civi
aircraft for other than the special purpose for which it i
certificated,

I
S

91.409(a), for operating an aircraft which had not had
an annual inspection within the preceding 12 cal endar nont hs;

91.7, for operating an aircraft 1in an unairworthy
condi tion;

61.3(c), for operating as pilot-in-command of an
aircraft without having a current nedical certificate;

61.31(d)(2), for operating as pilot-in-command of an
aircraft in solo flight when he had not been found conpetent
by a certificated flight instructor to solo that category and
class of aircraft; and

61. 60, for failing to notify the FAA Ai rman
Certification Branch, in witing within 30 days of a change
of permanent nmailing address.

The law judge affirmed all but the section 61.3(c)
vi ol ati on.



4. At all relevant tines N1343X was |imted by its
Speci al Purpose Airworthiness Certificate as a
Restricted Use Aircraft for use in agriculture and
pest control.

5. During the late spring and early sumer of 1990,
you operated N1343X for the purpose of hauling
| umber and ot her building supplies in the vicinity
of the MIIlinocket Regional Airport.

6. Sai d operation was contrary to the Special Purpose
Airworthiness Certificate issued to N1343X

7. During the period fromApril 11, 1989, to [Apri
29], 1989, you operated N1343X wi thout an effective
registration certificate.[7]

* * * *

12. On April 19, 1989, [a] Certificated Flight
Instructor ... nade the following entry in your
pi l ot | ogbook:

M. Bruce McGhee is conpetent to nake solo
flights (App + Take offs) at Augusta Airport
in a Bell 47G5A

13. Subsequent thereto, you operated N1343X as pilot-
i n-command, in solo flight outside the area
specified by your flight instructor.

* * * *

14. On Decenber 20, 1988, N1343X recei ved an annual
i nspecti on.

15. The next annual inspection for N1343X becane due on
Decenber 31, 1989.

16. As of Septenber 30, 1991, N1343X had not received
an annual inspection since Decenber 20, 1988.

17. During the period fromJanuary 1, 1990, to July 2,
1991, you operated N1343X whil e out of annual
i nspection and while N1343X was in an unairworthy
condition."

‘The date in paragraph 7 of the conplaint was corrected
at the hearing.
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The | aw judge stated that the violations, taken al one,
woul d not warrant revocation, but viewed together, indicate
t hat respondent has "no respect whatsoever for the dictates
of the regulations.” W agree with this assessnent.

Respondent sets forth several argunents in his appeal
First, he clains that the law judge erred in refusing to
grant his notion to dismss the Admnistrator's conplaint for
failure to neet the six-nmonth requirenent of Rule 33 of the
Board's Rules of Practice (the stale conplaint rule).® He
further contends that his case was prejudi ced because when
the |l aw judge found the conplaint alleged a | ack of
qualification, she neglected to inform hi mwhether she was
referring to all the charges in the aggregate, or just one or
nore specific charges.

Consistent with Rule 33, the allegations in the
conpl ai nt may be consi dered toget her when determ ni ng whet her

| ack of qualification is an issue. See Admi nistrator v.

Konski, 4 NTSB 1845 (1984).° A specific instruction that the

hearing wll proceed on the |lack of qualification issue alone

‘49 C.F.R § 821.33. Under this rule, the six-nonth
time limt does not apply if the allegations set forth in the
conpl aint present an issue of lack of qualifications.

°In Konski, we stated that "the question of whether a
lack of qualification issue is presented should involve a
consideration of the pleaded incidents in the aggregate
rather than a consideration of the incidents, one by one...."
Id. at 1847. See also Adnmi nistrator v. Wngo, 4 NTSB 1304,
1305 (1984)("[I]n order to avoid dismssal under the stale
conplaint rule, the allegations in the conplaint need only
present an issue of lack of qualifications.")(Enphasis in
original.)
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is not required. Admnistrator v. Miscatine Flying Service,

Inc., 5 NTSB 1785, 1789, appeal denied, 822 F.2d 1094 (1987).

In the instant case, the conplaint itself, as the | aw judge
acknow edged, clearly called into question whether respondent
was qualified to hold a private pilot certificate.
Consequently, the | aw judge denied respondent’'s notion to
di sm ss under Rule 33. W think that denial gave respondent
sufficient notice that an issue of qualification had been
presented, and that, at the ensuing hearing, he would have to
def end agai nst the charge that he | acked the qualification
necessary to hold a certificate.

Respondent chal |l enges the | aw judge's finding that he
vi ol ated FAR section 61.31 by operating his helicopter
outside the specifically authorized area. He clainms that he
was qualified to fly solo in the helicopter because he had
previously logged mlitary flight time. No evidence was
presented at the hearing, however, to illustrate what type of
mlitary flight experience respondent had, or whether it ever
was applied to a civilian airman certificate. An FAA
i nspector testified that mlitary tine is not automatically
transferable towards a civilian certificate, but can only be
utilized if properly applied within 12 nonths of di scharge
fromthe mlitary. A preponderance of the substantial,
reliable, probative evidence, such as entries in respondent's

| ogbook and testinony of witnesses, forns a solid evidentiary
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basis in the record for the | aw judge's decision.?®
In view of the foregoing, we find that the record
supports the | aw judge's determ nati on. Respondent ' s
actions, taken in the aggregate, illustrate a bl atant
disregard for the FARs. Revocation, although a severe
sanction, neverthel ess is appropriate when respondent has

denonstrated a "lack of care, judgnent, and responsibility.

Adm nistrator v. Hlburn, 5 NTSB 2464, 2467 (1987).

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The initial decision is affirnmed; and
3. The energency order of revocation is affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Respondent remarks that the law judge calcul ated
incorrectly as 16 the nunber of tines respondent operated the
helicopter without a valid registration certificate. In his
reply brief, the Admnistrator concedes that the correct
nunmber of flights is 7, yet asserts that the error 1is
harm ess. W agree.

In addition, respondent argues that his violation of FAR
section 91.203(a)(2) for operating N1343X when the
registration certificate was out of date was "essentially
technical in nature.” He maintains that as soon as he
realized the aircraft was not registered, he submtted the
necessary paperwork to the FAA This action, however, does
not negate respondent's accountability for flying the
aircraft without a current registration. Techni cal or not,
respondent was responsible for ascertaining whether his
aircraft was in conpliance with the applicable FARs.



